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years, with the manner of service to be determined by the trial court. Following a sentencing
hearing, the trial court ordered the appellant to serve one year at one hundred percent (100%) in the
Williamson County Jail, with the remainder of the sentenceto be suspended and served onintensive
probation. On appeal, the appellant asserts that the trial court erred by not granting total probation.
Upon review of therecord and the parties’ briefs, we affirm the judgment of thetrial court.
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OPINION

|. Factual Background

The record before this court does not include a transcript of the guilty plea hearing.
Accordingly, the following facts are gleaned from the presentence report and the transcript of the
sentencing hearing.

At the sentencing hearing, theappellant explained the eventsleading up to therobbery. Two
months prior totherobbery, the appe lant’ s cousin, Jonathan Wells, asked the appel lant if he would
like“torob hisjob.” The appellant, who had worked at a Sonic drive-in restaurant for three years,



declined. Shortly thereafter, the appellant “ got into [hig] first little piece of trouble.” According to
the appellant, he and co-worker, James Proctor, were involved in vandalizing a stranger’ s vehicle.
Although he was not arrested, the appellant was questioned by police about the offense. Adrian
Parker, another co-worker at Sonic, informed the gppellant that Proctor had “snitched” on him. The
appellant decided “to get back” at Proctor.

On the night of the instant offense, after leaving work, the gppellant went to his cousin
Jonathan’s residence and told him, “let’s go get James.” The agppellant explained that by “go get”
he meant that he and Jonathan were going to rob Proctor. Demetrius Wade, who was at Jonathan’s
house, asked if he could accompany the pair. The appellant drove Jonathan and Wadeto Sonic. The
appellant “pulled up . . . in the neighborhood behind Sonic and Jonathan and [Wade] jumped out of
the car and just went and robbed James. Then they came back to the car and we took off.”

The appellant testified that before getting out of the car, Jonathan and Wade disguised
themselves by wrapping t-shirts around their faces and Jonathan pulled out a chrome .25 caliber
pistol. When the appellant saw the gun, he decided to remain in the car because “all | really wanted
todowaskick [Proctor’ 5] butt.” However, the appellant admitted that helater sharedinthe proceeds
of the robbery, taking $1000 of the $1700 which was stolen.

In October 2001, theappellant was charged with one count aggravated robbery. On June 25,
2002, the appe lant pled guilty to the lesser charge of robbery. The pleaagreement provided that the
appellant would receive asix year sentence, with the manner of serviceto be determined by thetrial
court. At the sentencing hearing for the appellant and co-defendant Wade, the appellant asked the
trial court to dlow himto serve hissix year sentence on intensive probation. The appellant testified
that at the time of the ingant offense, he was twenty yearsold. He stated that he was a high school
graduate and currently employed. In fact, the appelant introduced into evidence a letter from his
employer, which letter stated that the appellant had “ demonstrated perfect attendance and good job
performance.” Theappellant further related that hewasal so enrolled in aninternet courseto become
a*“ certified microsoft systems engineer.”

The appellant testified that he had no prior criminal history as an adult or ajuvenile. After
acknowledging the danger created by hisactions, the appel lant expressed remorse about committing
the offense, stating, “that wasnot my style.” The gppellant insisted that, since committing theinstant
offense, he had not been involved in any other illegal activity. Although he had used marijuanaand
cocaine in the past, the appellant maintained that he had no problems with drugs or acohal.
Moreover, the appellant explained that because he worked from 10:45 p.m. to 7:15a.m., he would
not be “on the street at night.”

After considering the appellant’ stestimony and the presentence report, thetrial court found,
| am aware that the defendants are convicted of Class C felonies and
accordingto our statute, they’ re presumed to be favorable candidates
for alternative sentencing. However, by case law in this state, I'm
allowed to look at the offense that was actually committed and that’s
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an armed robbery for which they would not be eligiblefor alternative
sentencing. However, in Mr. CurtisWell’s case, | find that heisin
fact a good candidate for alternative sentencing, but | will order a
sentence of split confinement. Hewill serve oneyear at one hundred
percent in the Williamson County Jail, five years on intensive
probation, a condition of which shall be that he'll be subject to
random drug screens, pay his costs, . . . [and] maintain full-time
employment.
On appeal, the appellant contends that the trial court erred by not granting total probation.

. Analysis

When an appellant challenges the length, range, or manner of service of a sentence, it isthe
duty of this court to conduct ade novo review with a presumption that the determinations made by
thetrial court are correct. Tenn. Code Ann. § 40-35-401(d) (1997). However, this presumption is
“conditioned upon the affirmative showing intherecordthat thetria court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991). If therecord demonstratesthat thetrial court failed to consider the sentencing principlesand
the relevant facts and circumstances, review of the sentence will be purely de novo. 1d.

In conducting our review, this court must consider (1) the evidence, if any, received at tria
and at the sentencing hearing; (2) the presentence report; (3) the principles of sentencing and the
arguments of counsel relative to the sentencing alternatives; (4) the nature and characteristics of the
offense; (5) any mitigating or enhancement factors; (6) any statements made by the appe lant on his
own behalf; and (7) the appel lant’ spotential for rehabilitationor treatment. Tenn. Code Ann. 88 40-
35-102 and -103 (1997), -210 (Supp. 2002). See also Ashby, 823 SW.2d at 168. The burden of
showing that asentencewasimproper ison theappellant. Tenn. Code Ann. 8 40-35-401, Sentencing
Commission Comments.

Tennessee Code Annotated section 40-35-102(5) provides that only “convicted felons
committing the most severe offenses, possessing criminal historiesevincingaclear disregardfor the
laws and morals of society, and evincing failure of past efforts at rehabilitation shall be given first
priority regarding sentencing involving incarceration.” A defendant who does not fall within this
classof offenders and who is*“an especially mitigated or standard offender convicted of a ClassC,
D or E felony is presumed to be a favorable candidate for alternative sentencing options.” Tenn.
Code Ann. 840-35-102(6). Furthermore, “[t]hetrial court must presumethat adefendant sentenced
toeight yearsor lessand not an offender for whom incarcerationisapriority issubject to alternative
sentencing and that a sentence other than incarceration would result in successful rehabilitation.”
Statev. Byrd, 861 S.W.2d 377, 379-80 (Tenn. Crim. App. 1993) (citation omitted); see also Tenn.
Code Ann. 8§ 40-35-303(a) (Supp. 2002). However, the presumption of alternative sentencing may
be rebutted by “evidence to the contrary.” Tenn. Code Ann. § 40-35-102(6); see also State v.
Hooper, 29 SW.3d 1, 5 (Tenn. 2000). Guidance asto what constitutes “ evidence to the contrary”




isfoundin Tennessee Code Annotated section 40-35-103(1) (1997), which providesfor confinement
when:

(A) [c]lonfinement is necessary to protect society by restraining a

defendant who hasalong history of criminal conduct;

(B) [c]onfinement is necessary to avoid depreciating the seriousness

of the offense or confinement is particularly suited to provide an

effective deterrenceto others likely to commit similar offenses; or

(C) [m]easures less redrictive than confinement have frequently or

recently been applied unsuccessfully to the defendant.

Because the appellant was convicted of aClass C felony and sentenced asaRange | standard
offender, the appd |ant waspresumed to be afavorable candi datefor alternati ve sentencing. Thetrial
court acknowledged this fact and imposed an alternative sentence, ordering the appellant to serve
oneyear in confinement, followed by five years of intensive probation. The appellant contendsthat
the trid court erred by not granting total probation. Specificdly, the appdlant asserts that “[i]t
appears the trial court relied upon the fact that the court can look at the actual crime of aggravated
robbery to determine the sentence.” The appellant arguesthat thisis not a sufficient reason to deny
probation. We disagree.

Evenif an appellant is presumed to be afavorable candidate for alternative sentencing, the
appellant bearsthe burden of establishing suitability for total probation. Statev. Boggs, 932 SW.2d
467,477 (Tenn. Crim. App. 1996); seea so Tenn. Code Ann. 8 40-35-303(b) (Supp. 2002). To meet
this burden, “the appellant must demonstrate that probation will * subserve the ends of justice and
the best interest of both the public and the defendant.’” 1d. (quoting Statev. Bingham, 910 S.W.2d
448, 456 (Tenn. Crim. App. 1995).

After considering “the offense that was actually committed,” thetrial court determined that
although the appellant was a favorable candidate for alternative sentencing, he was not entitled to
total probation. When determining the proper sentence for aguilty plea, atrial court ispermitted to
look behind the plea bargain and consider the actual offense committed. State v. Jonathan Omar
Echevarria, No. M2001-02703-CCA-R3-CD, 2002 Tenn. Crim. App. LEXIS 781, at *9 (Nashville,
Sept. 16, 2002) (citing State v. Hollingsworth, 647 S.W.2d 937, 939 (Tenn. 1983)). In the instant
case, the actual offense committed was aggravated robbery. Seeking revenge on co-worker James
Proctor, the appel lant went to his cousin Jonathan’ sresidence and told him that hewanted to “ go get
James.” The appdIant then drove Jonathan and co-defendant Wadeto Sonic, the site of therobbery.
The appellant watched as Jonathan and Wade disguised themselves and Jonathan grabbed a gun.
Although the appellant claimed that al he wanted to do was “kick [Proctor’ s] butt,” he did nothing
to prevent therobbery. Instead, the appellant planned the robbery, waited as his companions robbed
Proctor a gunpoint, and later shared in the proceeds. Based upon the nature and circumstances of
the offense, we conclude that the appellant has failed to establish his suitability for total probation.




I11. Conclusion

For the foregoing reasons, we affirm the judgment of the trial court.

NORMA McGEE OGLE, JUDGE



